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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way : :

R EREBR BT I TS :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss ocour in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(c) in case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

dﬁmmﬁww$m%fmvﬁm@a§%€ﬂwaﬁn€%aﬁ?ﬁmaﬁwwqﬁ
ﬁnﬂﬁmgﬁmﬁsngﬁ,mﬁmqﬁaaﬁwwmmﬁﬁﬁmﬁw(#.2) 1998 €T 109 BRI
ferga Y B |

(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
oroducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellaté Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. . :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be atcompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each O.1.O. shouid be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994) .
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For an appeal to be filed before the CESTAT, 10% of the Duty & Pehalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken; _
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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6() In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is-in dispute.”

il Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
Services Tax Act,2017/Integrated Goods and Services Tax Act,2017L-Geods and Services
Tax(Compensation to states) Act,2017,may file an appeal before th Sauthority.
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ORDER IN APPEAL

The present appeals have been filed by M/s Ducon Consultants Pvt Ltd, A3-A4, 3rd Floor,
Safal Profitaire, Corporate Road, Prahaladnagar, Ahmedabad-380051, (hereinafter referred to as
“Appellant”) against Refund Sanction Orders mentioned below (hereinafter referred to as ‘impugned
orders’) passed by the Assistant Commissioner, Central GST Division-VIII (Vejalpur), Ahmedabad

South (hereinafter referred to as ‘Refund Sanctioning Authority’):

Sl Appeal No. Refund Order No. & Date | Refund Amount (Rs.)
No. '
A 1. | V2/GST63/Ahd- CGST/WS08/Ref- 2,12,561/-
i South/2019-20 220/BSM/2018-19 dated
25-03-2019
2. | V2/GST64/Ahd- CGST/WSO08/Ref- 1,81,226/-
South/2019-20 221/BSM/2018-19 dated
25-03-2019

1.1  Since issue involved in above appeals is common, both appeals are taken up together for

decision vide this common order.

2. Briefly, the facts are that M/s Ducon Consultants Pvt Ltd, A3-A4, 3rd Floor, Safal
Profitaire, ~Corporate Road, Prahaladnagar, Ahmedabad-380051, holding GST No.
24AACCDI1351L1ZW, had filed a refund application on 26.11.2018 seeking refund of Rs. 2,12,561/-
towards IGST, for the month of August- 2017 and on 26.11.2018 seeking refund of Rs. 1,81,226/-
towards IGST, for the month of September- 2017. The refund was towards supplies made to a
Special Economic Zone Unit. Vide the impugned OIOs dated 25.03.2019, the Refund Sanctioning
Authority” rejected the refund to the appellant. '

3. Aggrieved with the impugned orders, the appellant filed the present appeals wherein,
inter alia, stated that substantial benefit cannot be denied due to non compliance of some procedural
conditions and submitted the endorsed Invoices from the recipient of the service; and also submitted
that, to get the declaration from service recipient of supply and endorsement of original invoices from
SEZ officers are purely out of control for supplier of service and they have to purely be dependent on
the third parties for such documents, however enclosed the (1) declaration from M/s Bridge(Gujarat)
Project Pvt Ltd, (2) Copy of endorsed Invoices of M/s Macson colour Chem Pvt Ltd dated
01.08.2017 and 04.08.2017 (3) Copy of endorsed Invoices of M/s Bridge (Gujarat) Project Pvt Ltd
dated 15.09.2017, they further added that the other documents are under process of

endorsement/certification by specified officer of SEZ and will be provided during personal hearing.

4, Hearing is held on 04.11.2019, wherein Shri Meet Jadawala, CA and Shri Jignesh

Bhagat, Advocate appeared on behalf of the appellant and reiterated their written submission dated
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Ltd dated 02.08.2017 , 16.08.2017, 12.09.2017 and two invoices dated 15.09.2017 (2) Copy of
endorsed invoices of M/s Trustin Tape Pvt Ltd dated 15.09.2017 :

o that there is no doubt that they had supplied services to SEZ unit; that they had also received
payment;

e that the only condition, that is not satisfied is of non endorsement of the invoices by the
specified officer of the SEZ; that this is just a condition prescribed by Rule 89 of the CGST
Rules, 2017 and is not a substantial condition in terms of section 54(3) of the CGST Act,
2017; that the substantial condition for claiming refund under section 54 of the CGST Act,
2017, stands complied;

e that they should not be deprived of refund on the ground of non endorsement of invoice by
SEZ officer; '

e that this is a procedural lapse;

e that they have enclosed an endorsed copy of the invoice ;

e that the impugned order, needs to be rejected.

5. I have gone through the facts of the case, the impugned original orders, the grounds
raised in the review orders mentioned supra and the cross objections filed by the respondent and the
oral averments raised during the course of personal hearing. I find that the only question to be
decided is whether the refund granted to the respondent vide the impugned OIO in absence of

endorsed copies of invoice by the customs officer, is erroneous or otherwise?

6. The matter deals with refund of integrated tax paid on services, and therefore before
moving forward, let me first reproduce the relevant part of the Rule 89 of Central Goods and Service

Tax Rules, 2017 which enables a person to seek refund of tax in such a situation.

Relevant extract of Rule 89 of the Central Goods and Services Tax Rules, 2017, states as follows:

RULE 89. Application for refund of tax, interest, penalty, fees or any other amount. —
(1) Any person, except the persons covered under notification issued under section 55,
claiming refund of any lax, interest, penalty, fees or any other amount paid by him, other
than refund of integrated tax paid on goods exported out of India, may file an application
electronically in FORM GST RFD-01% through the common portal, either directly or
through a Facilitation Centre notified by the Commissioner :

Provided that any claim for refund relating to balance in the electronic cash ledger in
accordance with the provisions of sub-section (6) of section 49 may be made through the
return furnished for the relevant tax period in FORM GSTR-3* or FORM GSTR-4* or
FORM GSTR-7 as the case may be :

Provided further that in respect of supplies to a Special Economic Zone unit or a Special
Economic Zone developer, the application for refund shall be filed by the -

(@)  supplier of goods after such goods have been admitted in full in the Special
Economic Zone for authorised operations, as endorsed by the specified officer of the Zone,

(b)  supplier of services along with such evidence regarding receipt of services for
authorised operations as endorsed by the specified officer of the Zone :

[Provided also that in respect of supplies regarded as deemed exports, the application may
be filed by, -

(a)  the recipient of deemed.export supplies; or
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(b)  the supplier of deemed export supplies in cases where the recipient does not avail of
input tax credit on such supplies and furnishes an undertaking to the effect that the
supplier may claim the refund] :

Provided also that refund of any amount, after adjusting the tax payable by the applicant
out of the advance tax deposited by him under section 27 at the time of registration, shall
be claimed in the last return required to be furnished by him.

(2) The application under sub-rule (1) shall be accompanied by any of the following
documentary evidences in Annexure 1 in Form GST RFD-01% as applicable, to establish
that a refund is due to the applicant, namely :-

(a)  the reference number of the order and a copy of the order passed by the proper
officer or an appellate authority or Appellate Tribunal or court resulting in such refund or
reference number of the payment of the amount specified in sub-section (6) of section 107
and sub-section (8) of section 112 claimed as refund;

(b)  a statement containing the number and date of shipping bills or bills of export and
the number and the date of the relevant export invoices, in a case where the refund is on
account of export of goods;

(c) a statement containing the number and date of invoices and the relevant Bark
Realisatior: Certificates or Foreign Inward Remittance Certificales, as the case may be, in
a case where the refund is on account of the export of services;

(d)  astatement containing the number and date of invoices as provided in rule 46 along
with the evidence regarding the endorsement specified in the second proviso to sub-rule (1)
in the case of the supply of goods made to a Special Economic Zone unit or a Special
Economic Zone developer, .

(e) a statement containing the number and date of invoices, the evidence regarding the
endorsement specified in the second proviso to sub-rule (1) and the details of payment, along
with the proof thereof, made by the recipient to the supplier for authorised operations as
defined under the Special Economic Zone Act, 2005, in a case where the refund is on account
of supply of services made to a Special Economic Zone unit or a Special Economic Zone
developer;

7. Part (b) of Second proviso to above rule states that in respect of supply to SEZ unit
or SEZ developer the app]icatioﬁ has to be filed by the supplier of service along with such
evidence regarding receipt of services for authorised operations as endorsed by the specified
officer of the Zone. In so far as requirement of endorsement by specified officer is concerned, I
find that there is no ambiguity in the provisions. An endorsement made by specified officer
regarding receipt of service for use in authorized operations, is specifically emphasized in the
provision itself which leaves no room for interpretations in any other way. Again at clause (e)
of sub rule (2) of above rule, there is a mention regarding what documents has to be furnished
along with refund application. It states that a statement containing the number and date of
invoices, the evidence regarding the endorsement specified in the second proviso to sub-rule (1)
needs to be furnished along with refund application. In view of such specific provisions, the
arguments of the appellant wherein they stated that service being tangible one, verification is not
possible and hence physical endorsement is not required, is not acceptable. They have also

stated that the appeallant has endorsed such bills and hence rightly eligible for refund. In view
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refund application, this argument also have no leg to stand. I therefore do not find any infirmity

in the impugned order.

8. In view of the foregoing, I uphold the impugned orders and reject the appeals
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The appeals filed by the appellant stands disposed of in above terms.
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Joint Commissioner,
CGST, Appeals.
Ahmedabad
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Ahmedabad.

By RPAD.

To,

M/s. Ducon Consultants Pvt Lid,
A3-A4, 3rd Floor, Safal Profitaire, .
Corporate Road, Prahaladnagar,
Ahmedabad-380051.

Copy to:-
1. The Pr. Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Commissioner, SGST, Government of Gujarat, Rajya Kar Bhavan, Ashram Road,
Ahmedabad- 380 009.
3. The Pr. Commissioner, Central Tax, Ahmedabad South Commissionerate.
4. The Assistant Commissioner, Central Tax Division- VI, Ahmedabad South Commissionerate.
5. The Assistant Commissioner, System, Central Tax, Ahmedabad South Commissionerate.
<6~ Guard File,
7. P.A.






